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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 

       PRESENT: Mr. R.LAL, AJS 

    Sessions No. 113/15 

      STATE OF ASSAM 

                  Vs 

        Mahesh Roy 

         

DATE OF EVIDENCE:  18.01.16, 20.01.2016 

DATE OF ARGUMENT: 20.01.2016 

DATE OF JUDGMENT: 20.01.2016 

ADVOCATE FOR THE PROSECUTION: Mr. B. K Chetri 

ADVOCATE FOR THE DEFENCE: Mr. M C Narzari 

CASES REFERRED:  

--- 

     JUDGMENT:  

 

1.  This is a case of abduction charged under Section 366A 

IPC. The prosecution case commenced on the basis of 

an FIR lodged by Bichitra Rabha informing inter-alia 

that the accused persons namely Mahesh Roy, Bulumoni 

Nath and Dhaneswar Baishya had abducted her 

daughter on 09.06.2014 and had taken her away with 

him.  

 

2.  The prosecution version is that on receipt of 

information Udalguri PS case number 81/2014 was 

registered. Formal investigation commenced. The victim 

girl was recovered on the same day. The accused 

persons were found with the victim and arrested. The 
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victim was sent to the doctor for medical examination. 

The statement of the victim was recorded under Section 

164 Cr PC. The I/O forwarded the accused persons to 

the Court of learned CJM with prayer to keep him in 

custody. The prayer was accorded. The age of the 

victim girl was ascertained on the basis of school 

certif icate and relevant document was seized.  

 

3.  At that stage, the accused Bulumoni Nath and 

Dhaneswar Baishya fi led a petition claiming themselves 

to be juveniles. Based on their age certif icate the 

matter relating to Bulumoni Nath and Dhaneswar 

Baishya was sent to Juvenile Justice Board for enquiry.  

 

4.  At the end of investigation, police laid charge sheet 

vide CS 39/2014 dated 31.07.2014 against the FIR 

named accused persons namely Mahesh Roy, and also 

against juvenile Bulumoni Nath and Dhaneswar Baishya  

under Sections 366 A/341/34 IPC.  

 

5.  The case against the two juveniles was taken up by the 

JJ Board and the case at hand before the regular 

criminal court has thereafter proceeded only against 

the accused Mahesh Roy. On receipt of the charge 

sheet, cognizance of the offence was taken as per mode 

prescribed in Section 190(1) Cr.PC. Accused person was 

furnished with copies of relevant documents. 

Thereafter, having considered the fact that the case is 

triable exclusively by Court of Session, the case was 

committed to the Court of Hon’ble Sessions Judge 

Udalguri. The Hon’ble Sessions Judge transferred the 

case to this Court of Session for trial and disposal.  
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6.  Record discloses that vide earl ier order dated 

21.12.2015 charge was framed under Sections 366 A 

IPC against Mahesh Roy, the above named accused 

person. The case then reached the trial stage where 

prosecution has examined five (5) witnesses. The 

defence has examined all the prosecution witnesses.  

 

7.  POINT FOR DETERMINATION : (a) Whether the 

accused Mahesh Roy on 09.06.2014 at Golma chowk 

kidnapped the minor daughter of the informant? (b)  If 

so whether the accused person had intent or knowledge 

that the victim gir l would be thereby put to il l icit sexual 

intercourse with another person or forced to marry 

another person against her will? 

 

8.  Discussions, Decisions & Reasons Therefor:  In the 

case hand the prosecution has examined 5 (five) 

witnesses including the victim gir l. What is undisputed 

is that the accused Mahesh Roy was a driver of a 

vehicle in which the victim went from Udalguri to 

Baihata chariali  on 09.06.14. PW2 Mintu Das and PW5 

Radhika Rabha have admitted that accused Mahesh Ray 

was the driver of that vehicle.This aspect has not been 

denied by the defence in the cross examination. The 

accused infact in his statement has admitted that he 

drove that vehicle . 

 

9.  The prosecution through PW1 and PW5 have claimed 

that the victim was a minor on the date of the incident. 

This aspect is not denied during cross examination. 

What therefore needs to be decided is whether the 
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taking of the accused from Udalguri to Baihata chariali  

was by enticement or was forceful in nature.  

 

10. Suffice it to point out that PW5 has clearly stated 

that before the incident dated 09.06.14,  he did not 

know Mahesh Ray, the present accused. Hence there is 

no question of any enticement or inducement. The 

limited question is whether the accused participated in 

the taking of the girl out of the custody of her lawful 

guardian.  

 

 

11. I would begin  by reading the evidence of Radhika 

Rabha (PW5) who has stated that she recognize the 

accused person as the driver of white colour swift 

vehicle in which she was taken from Udalguri to Baihata 

chariali . PW5 has stated that two unknown boys got 

down from the swift vehicle and one of them forcibly 

picked her up in that vehicle and thereafter she was 

taken to Baihata chariali. It is in the deposition of PW5 

that at Baihata chariali the present accused/driver 

stopped his vehicle for having a cup of tea and at that  

point of time policemen came and apprehended him and 

other two boys present in the vehicle.  

 

12. In cross examination PW5 was constrained to 

admit that at the place where she was pi cked up, there 

were many shops and it was day time. PW5 has further 

admitted that though she was forcibly picked up, she 

did not make any hulla or raised any alarm. It has also 

come out from the mouth of PW5 that the vehicle drove 

through Udalguri town, reached Kalaigaon town and 
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then through Mangaldoi reached Baihata chariali . In 

other words the victim had all the opportunities to raise 

hulla seeking help, but she did not do so. All these 

facts cast serious doubt as regard the veracity of her 

statement.  

 

13. The very fact that the driver stopped his vehicle 

at a public place like dhaba to have tea goes to show 

that the victim was not picked up forcibly rather it 

indicate that she boarded the vehicle voluntarily.  Had 

she been picked up forcibly and had the driver shared 

the common intent to kidnap, he would neer have 

stopped at a public dhaba on the National Highway 

during day time to have a cup of tea.   

 

14. What is also significant is that though in 

examination in chief PW5 claimed that she was not 

knowing any of the two boys who got down and picked 

her up, in cross examination she was constrained to 

admit that she knew one of two boys and the name of 

that boy was Bulumoni. It came out during cross 

examination that PW5 was knowing Bulumoni  for some 

time inasmuch in her previous statement PW5 had told 

the police that she made plans with Bulumoni to elope.  

 

15. Now let me read the evidence of other witnesses. 

Bichitra Rabha is the mother of the victim. She has 

stated that in June 2014 her daughter went out for 

tuition class but did not return. PW1 has stated that her 

relatives told her that they had seen Radhika Rabha 

(victim) travell ing in a car going out of Udalguri and in 
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that back ground the FIR was fi led to trace out the 

victim girl .  

 

16. Mintu Das (PW2), Padma Rabha (PW3) and Debraj 

Rabha (PW4) have stated that after going to the tuition 

class when Radhika did not return, a police case was 

fi led. It has further been stated by all of them that on 

the same day Radhika was recovered from Baihata 

chariali .    

 

             

17.Analysis of the evidence: The prosecution admits 

through the mouth of PW2 and PW5 that the accused 

Mahesh Roy was only the driver of a hired vehicle and 

had not played any part in picking up the girl in the 

vehicle.  The prosecution witnesses including PW2 

admits that Radhika (vict im) had some prior 

acquaintance with Bulumoni and it has also come on 

record that it was Bulumoni who had hired the private 

vehicle that day in which he took Radhika went with 

her.  

 

18. The evidence before me indicates that Radhika had 

boarded the vehicle on her own at Golma chowk on 

09.06.14. It has come out that she knew Bulumoni and 

so when he asked her to get in she did not raise any 

hulla and also remained quiet during the entire journey 

upto Baihata chariali.  

 

19.In that background, it is very diff icult to hold that the 

driver of the hired vehicle shared the common intent to 

kidnap a minor girl out of the custody of lawful 
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guardian. As the girl did not raise any halla, the 

conduct of the driver in taking the passengers to 

Baihata chariali is not against the  natural course of 

human events. In such a situation fastening  penal 

l iabil i ty on the driver of the hired vehicle for offence of 

kidnapping would not be justif iable.         

 

20. For reasons which I have discussed above, I hold 

that the charge is not proved against accused person 

and he is acquitted and set at l iberty. Bai lor is 

discharged from his l iabi l i ty. Send copy of the 

Judgment & order to the District Magistrate (Udalguri) 

and Superintendent of Police (Udalguri).  

 

 

Given under my hand and seal of this Court on this the 20th day of 

January 2016.  

         
 
         (R. Lal) 

       Asstt. Sessions Judge, 
              Udalguri: Assam 

 

  

  


